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At the time (and ever afier), RIR consistently falsoly represented to the plaintiff that it was not

involved in the smuggfing but that smuggling was the work of organized crime.

72, The RJR Group set about to avoid this cxport tax and feed the conspiracy to evade
applicable import duties and GST by literally transporting and then reassembling Canadian '
cigarette productjon lines in Puerto Rico to manufacture Canadian cigarettes there, intentionally
manufactured for distribution and conswmption within Canada and in fact nitimately distributed

and consurned within Canada,

73.  There was not and never had been a market for RYR’s Canadian style cigareties in Puerto
Rico or the Caribbean. RIR-Macdonald’s purpose in tranéfcn—ing prodyction 1o Puerto Rico was
to estab__!ish an even lower cost (by avoiding the new export tax) for Canadian cigarettes to be
smuggled back into Canada, lmport tax ot paid, through its established illegal distnbution

channels and through additional smuggling co-conspirators,

74.  RIR-Macdonald did not have legal or operational conirol of RIR Puerts Rico. The parent
of RJR Puczto Rico, RIR U.S,, was active in expanding the conspiracy to inchide a Puerto Rican
smuggliig operation, ‘The conspiracy now also encompassed the following agrecments and
soncerted action by the conspirators (now RIR-Macdoneid, RIR International, RJR Puerto ﬁico

and RIR U.S.):

(@) RIR-Macdonald, which held the licence for its Export "A" brand cigareftes,

licensed jts related ontity, RJIX 11.8., to manufacture the Bxport "A" brand;
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(b  RIR US. in concert with RIR International, directed their related entity, RIR
Puerto Rico, to manufacture Canadian cigarettes using Virginia leaf tobacco

exported from RIR-Macdonald plants in Ontario;

(¢)  RJR International and RIR-Macdonald placed orders for the Canadian cigarcttes
manufactored in Puerio Rico through RIR Intemational’s offices in Winston-
Salern. The shipments were routed through various channels and co-conspirators,
who rarely took physical possession of the cigarettes, to FTZs, to Ak\;{qsasnc, and

. g_i {;’

to other points of {liegal entry. From there, the cigarettes were smuggled without

the payment of import taxcs into Canada end then sold on the black market; and

(@} RJIR loternational, RIR-Macdonald and RJR Puerte Rico employed circuitous
routes and numerous entities to srxiué,g"ie the cigarettes into Canada, to conceal the
conspiracy. Destinations included the Caribbean islands of Aruba, Antigua and

St. Maarten, and intermediaries and agents such as IDF in Aruba (defined below).

75.  Although RJR Puerto Rico invoiced its Caribbean agents so that they would appear to be
bona fide purchasers, it was agreed they were not liable to pay. Rather, an intermediary simply
re-invoiced those next in the chain ta whom the products were actually shipped, The proceeds
from sale took a circuitons route in reverse. Initiaﬁy, customers remitted payments directly to
RJR Puerto Rico. Later, the fimds were laundered through an intermediary who passed on the

monies it received 10 RJR Puerto Rico and/or other RIR Group entities, making the funds more

difficult to trace,

76.  Tor instarice, Bryan Harms ("Harmg") operated Inferpational Duty Free Trading NV,

(IDFE™, an importexport company on the Caribbean island of Aruba, Harms was known to the
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RIR Group, and had dealt for many years with RJR Jnternational and its Special Matkets
Division. His contacts were Brock and Gabriele. He had facilitated the shipment of RIR Group

cigarettes into other jurisdictions,

77, -Gabriele, Brock end RJR International now leveraged this relationship again to act in

concert with Harms to further expand illegal channels of distribution for RJR-Macdonald's

tobacco products.

78.  1ln 1992, Gabricle on behalf of RJR International's Special Matkets Division, approached |
Harms. They agreed to the following scheme. An RIR International employce, Harold Hinson
{("Hinson"), located in the company's headquarters at Win,ston-Salem, called IDF on a regolar
basis and advised that RIR Puerto Rico would be making a shipment of tobaceo products to IDF.
Hinson provided IDF with onward shipping and billing instructions. RJIR Puerto Rico faxed
invoices (for which IDF was not liable) and bills of lading ahead of the shipments, Ofien,
however, RIR Puerto Rico did not even bother with this formality, Aruba port authorities would

just advise IDF that its containers had arrived at the port, providing IDF its first notice of another

shipment from the RIR Group,

79.  Harms then forwarded the shipments into the illegal channels of distribution, iniﬁaliy
according to instructions received from RIR International and later from Roland Kostantos of

RJ R~Ma¢dona1d and Peter MacGregor on behalf of NBL IDF made major shipments to LB, and

J.R. Attea Wholesale ("Attea"), among others.,

80,  In 1992 and 1993 alome, in furtherance of the conspiracy desoribed in this claim, RIR
manufactured approximately 2 billion Export "A" cigarettes at its Puerto Rican manufacturing

facilities, all to be smuggled into Canada, fax not paid, This arm of the conspiracy continued in

Ch T
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business until at least 1998, even though the 1992 exporl tax was rolled bock in April 1982, two

months after it was imposcd.

81. RJIR-Macdonald ensured that Pueito Rican packaging mirrored Canadian packaging, ina
further effort to facilitate smuggling and sales in Canada. It included text in the French

language, as required for cigarettes manufuctured in Canada for consumption in the Canadian

market.

82.  RIR did not transfer Canadian tobacco and manufacturing facilities o Puerto Rico for a
lawful, commercial purpose. The tobacco was intended for return and conswmption from where
it canie, as Canadian cigarcttes sold to Canadians in Canada, without payment of taxes. This
scheme was simply one element of an ongoing conspiracy to evade taxes and s'muggle cigarettes

into Canada, import tax not paid, and was also to conceal the involvement of RIR Group

companies, and insulate their assets from exposure and lability,

83,  RIR-Macdonald also entered into an agremﬁent with Standard Commercial of Wilson,

North Carolina to package RIR-Macdonald's fine cut tobacco, Again, RIR-Macdonald used

packaging that was indistinguishable to the average consumer from domestic Canadian

packaging, Since there was virtually no U.S. market for this product, almost all of it ‘w"as, as

intended, smuggled back into Canada,

The Conspiracy Expands Again: RIR Creates its own Smupgpgling Company

i P.,

The volume of cigarettes bcmg Smugbled grew to such significance that the conspirators

84,

becaine increasingly nervous about potential exposure of their illegal conduct,
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85.  The conspirators therefore set about to further insulate the principal operating companies

and individuals invelved and to protect the assets of the RIR Group from judgment and

execution,

86. RJR Tobacco, the senior holding company in the RJIR Group, now became directly
involved in the scheme as a conspirator, It agreed to incorporate, as its own wholly-owned

subsidiary, the defendant Northern Brands International, Inc. for the purpose of constructing an

itlegal business.

_ 87, In 1993, RJR Tobucco with RIR International, RJR-Macdonald, snd the senior executives

of each, established the new entity, NBL. The RJR Group's purpose for creating NBI was to

further the conspiracy, to ensure its concealment and 1o insulate their assets.

88.  Ih March 1993, Peter MacGregor (“MaeGregor"}, a senior ﬁna.ncc executive at RIR-
Macdonald reporting through Neumann to Lang, made a presentation at RIR Group headquarters
in Winston-Salem, during RJR International's annual ‘financial conference. Prescnt were senior
corporate officers of various RIR Group companies, including RIR U.S., RIR Tobacco and RIR
Intesmational. For example, RIR International's Chief Financial Officer, Yaap Ulittenbogaard, was
in attendance. MacGregor had prepared a presenfation, and at the meeting detailed the reasoﬁs to

incorporate and operate NBI to insulate the RIR Group from its intentional failure to comply

with Canadian laws.

89, NBI was inserted into the conspiracy'- and operated seamlessly as a vehicle to shelter and

protect the RJR Group from ultimate detection and liability. NBI operated as a clearing house

for smuggling and for distributing the procecds from stuggling.
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90.  RIR-Macdonald nominally transferred Thompsen and MecOregor to NBI and they

relocated to Winston-Satem, Their responsibility for the Canadian market, however, remained

unchanged.

91.  NBI, althopgh stractured to give the appearance of independence from RJR-Macdonald,

was in fact f sham in ghat:

(a)

)

(c)

{d)

(e)
€y
(2)
(h)

(i)

while it was a wholly-owned subsidiary of RIR Tobacco and had no traceeble
corporate rolationship with RIR-Macdonald, it was desigued to sell exclusively

cigarettes and tobacco intended only for the Canadian market; -

in reality, the daily business of NBI was carried on by two Canadians: Thompson

and MacGregor (with their assistant);
its offices were physically located within the offices of RIR International;

Thompson and MacGregor, while ﬁhysical!y located at RIR International,

continued to report directly to RIR-Macdonald;

Lang directed the operations of NB! and its employees;
RIR-Macdonald set tobacco prices for NBI;

NBI's profits were consolidated with those of RIR-Macdonald;

NBI's operating costs were charged back to RIR-Macdonald; and

RJR Tobacoo had existing U3, operations (RIR U.8.), Canadian operations (RJR-

Macdoenald) and Intermational operations (RIR International) all of which were

S -
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wircady  selling RIR-Macdonald's Export “A" cigareties in their respective

legitimate markets,

The framework of each transaction followed one of two typical patterns, depending on the

source of the tobacco products.

93,

Where sourced from Cangda:

(@

(b)

(c)

(d)

{e)

B

RJR-Macdonald manufactured Canadian cigarettes and other tobacco at its.

Canadian manufacturing facilities in Montreal;

RIR-Macdonald falsely represented to the plainfiff that the tobacco products were

for export and were not intended for consumption in Canada;

the tobacco products were shipped to FTZs in New York state where title to the

product was transferred to NBI;

representatives of, for example, LBL (most often Robet Tavanoe) telephoned
Thompson at NBJ's offices in Winston-Salem to. order the tobacco, alrcady

physically located at the FTZs. Thompson gave Tavano the purchase price;

LBL paid NBI for the tobacco by wire transfor from LBL's bank in Massena, New

York to NBI's bank account;

NBI then paid RIR-Macdonald for the tobacse products by two monthly
payments, The first was wired to RIR-Macdonald's bank in Toronto and styled as
a "royalty cheque". At times, royalty cheques equalled one million dollars per

month. The second was significantly larger and represented most of the proceeds

R S
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received for the tobacco. While the proportions and payees varied from
transaction to transaction, this larger amount was wired to the accounts of various

RJIR entities: RIR-Macdonald, RJR Puerte Rico and RJR International; and

after receiving the payments, RIR-Macdonald notified the FTZ to transfer title to
LBL which then shipped the tobacco to suppliers on the Akwesaste Reservation

for smuggling into Canada,

94, Where the cigarettes were sourced from Puerto Rico, the pattern was as described in

correspondence dated September 29, 1993 from MacGregor on behalf of NBI to Harms. This

correspondence confirmed how RJR orchestrated every step of the transaction through to

ultimate delivery to the consumer. The cotrespondence confirmed that NBI:

(&)

(b)

(©)

@

(&

prepared sales memoranda describing price, sales data, any special terms,

shipment details and other particulars;

reviewed the financial terms of the transaction through its finance group to ensure

compliance with company sales policy and customer profiles;
prepared order forms for the Caribbean intermediaries;

confirmed directly to RIR Puerto Rico the approved sales orders and authorized

the filling of the orders by RJR Puerto Rico;

sent pro forma sales invoices and outbound Lilis of lading together with

certificates of origin and title transfer forms to IDF (Hamms' company) and

ST 7T7A
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warehouse release authorization forms, NBI dictated that IDF and the Aruba Port

would not releasc product until this documentation was recetved;

(f)  amanged for the doily notification by IDF and Aruba to NBI Finance of all title

transfers;

(g)  monitored the specific due dates for receivables and communicated with

customers before the due date to arrange for the wire transfer to the appropriate

RIR Puerto Rico bank accounts; and

h) authorized (and provided pro forma authorization letters) to release the product in

North America to the notional wholesalers, in many instances, J.R. Atlea

Wholesale ("Attea").

95, Tins of fine cut fobacco smuggled into Canada contained the fraudulent
misrepresentation "Manufactured by Northern Brands International, Ine. Winston-Salemn, North
Carolina, 27102, under licence from RIR-Macdonald Ine” WBI did not manufacture anything.
The defendants intended to disguise the fact that NBI was merely a shell, and mislead the reader

into believing that it was a U.S. entity of substance, with its own manufacturing facilities and

responsibilities.

96.  The conspirators (now all the defendant corporations of the RIR Group) further expanded

the conspiracy and entered into fraudulent and unlawful agreements with other co-conspirators,

including:

(a) IR, Aftea Wholesale ("Attea™) — which operated from a principal place of

business at 294 Ed Harris Road, Ashland City, Tennessee 37015 and 1010

[ PO B
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{c)

(d)
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Niagara Street, Buffulo, New York. Aftea is and was affiliated with EHA
International and, from time to time, purchased tobacco in the name of its customs
broker which it controlled, AN, Derringer.  Attea also had a relationship with
Harms and IDF, Attea purchased Export "A" cigarettes from the Special Markets
Division of RIR International and from NBI sourced from RJR-Macdonald and

from RJIR Puerto Rico. Attea sold tobaccoe fo customers on the Akwesasne

Reservation.,

Bensen International Tobacco ("Bensen") — Bensen's principal place of business
was 3301 Bl Camino Riel, Suite 200, Atherton, California 94027, It wire
transferred money from California to RIR-Macdonald's offices in Toronto,
Canada and to Winston-Salem, (to NBI and/or RJR International — Special
Markets), all for the purchase of Canadian manufactured tobacco "exported” out

i,
7

of Canada for smuggling back in. Bensen purchased from both RIR-Macdonald

FAE P
'

and NBI and transfeired products to Akwesasne for smugg]ing back into Canada;

Springbok Trading Company ("Springbok™) — Springbok is located in Hamilton,
Benmnuda. It purchased fine cut tobacco from RIR-Macdonald and cigareltes from

"hf‘
RIR Puerto Rico for transfor through Akwesasne and smuﬁgling back into

Cenada;

Pine Partnership Inc. ("Fine") — a company operated by Robert and Lewis Tavano
from 2025 Pine Avenue, Niagara Falls, New York and 643 19™ Street, Niagara

{)(,(‘
Falls, New York. As described earlier in this claim Pine Partnership smuggled

CTde L Y oo
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H

(g}

{h)

()
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Export "A" cigareites menufactured by RIR-Macdonald in Montreal, Canada and

RIR Puerto Rico in Puetto Rico;

BOL Import/Expunt Limited ("BOL") ~ located in the Caribbean island of Saint

Maarten. It obtained tobaceo for Pine Partnership from RIR Puerto Rico;

1.B.M.L. International ITmport / Export ("JBML") — JBML has a head office at
P.O. Box 8!4, Buffalo, New York 14213 and dirccted the transfer of tobacco
from RIR-Macdonald's production facilities in Montreal, Canada "in-bond" to the
United States for sale through Akwesasne and smﬁégﬁing back into Canada., [t

purchased from RIR-Macdonald, RIR International — Special Markets and NBI;

SMT Inc. ("SMT™) — SMT is located at 10556 NW 26" Street, Suite 101, Miami,
Florida 33172. It sourced cigarcttes from Montreal, Canada and Puerto Rico, and
porchased product from RJIR International — Special Markets and NBI for transfer

",‘ . .
through customers on Akwesasne and sm'ﬁgglmg back into Canada;

S.V. Int'l Trading ("SV") — SV was based in Montreal, Canada. It purchased
cigarettes from RIR-Macdonald's Montreal production facilities and from NRBI, It
had the cigareites shipped "in-bond” to Air Industrial Park 6, Plattsburgh, New
York for transfer {0 customers on Akwesasne and sm%égling back into Canada;

Wade Supply & Service Inc./ Wade Group / Cardora ("Wade") — Wﬁde is located
gt 696 Rue William, Montreal, Canada. Wade Group and its principal, Gideon
Loran, purchased cigarettes from RJIR-Macdonald in Montreal and NBI for

¢o

transfer through Akwesasne and smuggling back into Canada; and

L
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H VTN — One of the principals of LBL, Larry Miller, established a new company
called VTN (named after his daughter Victoria, son-in-law Tim, and son Nick) to
continue and further expand the conspiracy. VTN in tura established a company

in Antigua through which it purchased and smuggled tobacco into Canada from

RIR Puerto Rico.

97. For all these entities, and others within the defendants' knowledge, the conspirators
actively sought out and supplied these smugglers, facilitated their purchases, and acted in concert
with them to import cigarettes into Canada through their illegal channels of distribution for sale,

tax not paid, on the black market.

98.  RJR-Macdonald and NBI provided marketing data to their co-conspirators and directed
distribution of the smuggled tobacco products to those markets in Canada where demand for
them was highest, RIR-Macdonald, and Lang personal]y, directed company personnel to explore
with their co-conspirators possible additional smuggling points of entry into Canada to further

advance the conspiracy. RIR-Macdonald, NBI and RIR International personnel flew to Alaska

~ along with sinugglers to scout opportunities there,

The Ilegal Profits

99. By late 1993, RIR-Macdonald's Operating Committee was routinely discussing the

svtluggfing scheme during its weekly meetings. Lang also reported to senior officials from each
of RIR Internationsl, RIR U.S, and RIR Tobacco (Including the CEO of RIR Tobacco, James

Johnston) that NBI had net profitg for the third quarter of 1993 alone of U.S. $58 million.

W Voo
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100.  The Minutes of the Operating Committes meetings wore subsequently destroyed to

prevent detection of the conspirators' involvement in NBI's illegal activities.

101, Although 1993 was NBI's first year and it operated for only a partial fiscal year, NBY
accounted for fully 60 percent of the U.S. $100 million profit emned by RIR-Macdonald in 1993,

Lang bragged that NB! was more profitable than the Ford Motor Company of Canada.

102, Of eight billion cigarettes sold by RIR-Macdonald in 1993, fully five billion were sold by

this newly created cntity, exclusively in furtherance of its fraudulent business,

103. Lang directed senjor staff to comceal RIR's smﬁ};ﬁgling business, He cautioned
employees against putting anything in writing that could be damaging. He hired investigators to
scarch for yracing or bugging equipment on computers and telephones at RIR-Meedonald. The

defendants were successiul for years in avoiding detection of their conspiracy.

104, Lang direcled that a separate sham office be set vp across the street from RIR.

Macdonald's comporate offices In downtown Toronto, Ontario. Lang instructed genior

manageoment (including Stnith) to use that office when they made calls or otherwise transacted
smuggling business. Lanyg issued phony business cards to Smith, representing that Smith worked
for & "trading company” (of which Smith had nover heard). Telephones at the sham office were
o be answered in the name of this phony compeany. All of this was cafn‘cd out in an effort to

distance the defendants from what fhey knew to be illegal conduct and tex evasion,

105. RJR Tobaceo, the direct parent of NBI, knew of these activities, benefited from the

proceeds of the conspiracy and actively encouraged the other conspirators at the RIR Group to
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continue the smuggling scheme, make fravdulent representations to the plaintiff, and cover up

and conceal.

Defendants' Sophisticated Smugeling Operations Force Roll-hack of Canadian Taxes

106. The defendants’ unlawful activities were extraordinanly successtol.

107.  Smuggled cigarettes flooded the Canadian market. As the defendants had intended,
Canada's National Strategy 10 Reduce Tobacco Use, particularly for teenagers and young adults,

was thwarted and circumvented. Cigarette consumption was not reduced,

108.  The Government of Canada was eventually forced to act, in direct response to the
concealed conspiracy and fraud of the defendants, to reduce the motivation for srﬁuggﬁng. In

1994 the plaintiff dramatically decreased applicable taxes to reduce the retail price of cigarettes

in Canada,

109.  The plaintff, as it had for a few months i 1992, imposed an expott tax on Canedian
tobacco products, to teduce the economic incentive for the illegal importation to the Cenadian

market by organized crime, which the defendants continued to represent to the plaintiff was

responsible for the smuggling.

110, LBL and other co-conspirators complained to the defendants sbout the effects of the new
tax rvoll-backs on their smuggling markets. There were meetings and communications among the

defendants about the defrimental effect of these lower taxes on NBI and the profits it was

generating.

1.,  In Aprl 1994, NBI reacted to the roll-back of Canadian taxes. MacGregor wrote 10

Derrick Wallace ("Wallace'"), snothet executive at RYR-Macdonald, requesting an inventory

ISRV RV
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credit for NBL MacGregor stated that the tax roll-back was having a severe impact on NBl's
business and in order for NBI's smuggling customers to remain competitive, the price would

have to be reduced.

112, Lang becarne involved, He instructed Wallace to obtain approval from RIR Intermational
to write-down the valuc of massive inventories of Canadian tobacco at FTZs in the United States,
Thig write down permitted NBI to sell cigarettes at lower prices thus maintaining the differentjal
on the black market in Canada between the price of smuggléd cigarettes and the now Jower

priced cigarettes being sold legitinsately,

113.  Following the imposition of the export tax in 1994, the conspiracy to smuggle continued
apace, including with tobacco sourced from Puerto Rico and North Carolina, as did the

fraudulent misrepresentations, denials of involvement and the defendants’ efforts directed at the

continuing fraudulent concealment,

Defendants' Continued Fraudulent Misrepresentations and Fraudulent Concealment

{14, The defendants had anticipated that Canada would attempt to combat smuggling and stem

the tide of illegal cigarettes coming into Canada., The defendants had planned to defeat these

efforts,

115, An essential component of the defendants' scheme was a sophisticated campaign of
misinformation and deception designed and implemented to further the conspiracy end its
objectives. The defendants acknowledged that smuggling was occurring, but feigned ignorance
about the {dentity of those orchcstrating and implementing the scheme. They emphatically

denied they had any involvement in smuggling. The defendants went beyond mere depials of

IR Y
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involvement and made ropeated and vehement misreprosentations about those whop thoy

alleged were in fact responsible for the smuggling.

116. These denials and assertions were made fraudoiently. Their purpose and the inessage the
defendants and the CTMC on their behalf delivered was that Yittle could be done to stop the '
smuggling, that RIR was dealing only with legitimate wholeselers and did not know the identity

of the criminals, and that the only means to combat stauggling was to roll back tebacco taxes and

duties.

117, These fraudulent misrepresentations and denials were made publicly, to the media and
alse privately to senior officials of the Canadian government with the twin purposes of bringing
public pressure to bear on the plaintiff to roll back cigarette taxes while continuing in the

ineantime to throw Canada off the scent, so that the conspiracy and the stunning profits it

generated could continue unabated.

i18. The truth was that they had agreed with these "logitimate wholesalers" that wo tobacco
products could be s01d in the U.S,, and that all must be sold illegally in Canada. They also knew
that they were insulated from detection ‘because they were distanced fromn those actually

transporting the products inte Canada and were even forther removed from those distributing the

illegal tobacco products in Canada,

1S, RIR-Macdonald exeeutives and spokespeople (in-house and CTMC) made repeated,
continning and cxpress denfals and positive assertions that it wes not invoived or complicit in
smupgling. These statements were made to the most sendor levels of the Canadian government

responsible for the administration and enforcemoent of Canada's tax and customis laws.
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120, The CTMC on behalf of RIR-Macdonald instigated many of these mectings. The
plaintiff reasonably relicd upon representations for and on behalf of RIR-Macdonald at these
mectings that it was not involved with ssﬁhggling, wished it to end and would take all reasonabie

steps fo cooperate with government in combating the problem.

121.  The RJR Group tailored its statements, meetings, press releases and reports to produce
maximum impact on a specific targel audience. The RIR Group used a combination of
statements from RJR-Macdonald executives, from the CTMC on its behalf and from executives
within other RIR Group companies, including from the Chairman and CEO of RJIR Tobacco in

the United States, to accomplish its objective.

122, The plaintiff received and relied in good faith upon these adamant and indignant denials,
accepted the sincerily of the defendants' frandulent offers of assistance and believed the "Big

Lies" and misleading statements of RIR,

Particulars of the False Denials of Inveivement and Dishonest Offers of Assistance

123.  The RIR Group, direcfly and through its agent the CTMC, made statements throughout

the duration of the conspiracy on a consistent basis with the intention that Canada would

continue to rely upon them, which it did. For instance:

(a) in an interview with the Globe & Mail on September 22, 1992 about RIR-
Macdonald's manufacturing of Canadian brand cigarettes in Puerto Rico, Robert
Parker ("Parker"), President of the CTMC, was quoted as saying that there were
"perfectly legitimate outlets for Canadian cigarettes outside the country, such as

‘snowbirds in Florida™,;



(b)

(¢}

{c)
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in identical letters dated October 2, 1992 from Parker to the Deputy Minister of
National Revenue and the Deputy Solicitor General of Canada, Parker made
reference to the "not infrequent” accusation that the industry was in direct
collusion with smugglérs, and stated that “this is not true, and is levelled without
an iota of eﬁdengne." in the same letter, Parker expressly biamed "organized
crime” for smuggling and stated that the "greatest concern” of CTMC's three
members including RIR-Macdonald was "a rise in tolerance on the part of the

public for blatantly illegal activities";

the Solicitor General responded to Parker’s letter, thanking Parker for
communicating the CTMC’s concerns in relation to tobacco smuggling,
acknowledging the efforts that the industry was making to help, including the
industry's co-operation with government and law enforcement agencies, and
cacouraging the CTMC and its members to continue to work with gevernment to

get the message across that contraband tobacco represents a loss to all Canadians;

on October 16, 1992, Parker wrote to the then Deputy Minister of National
Revenue, purportedly expressing concern over the growing problem of smuggiul
tobacco. Parker stated that: "The Canadian tobacco industry continues to oppose
smug“g;;g{li'ng and to work with authorities on effective means for ending it The
Deputy Minister responded fo Parker by letter dated October 22, 1992, aqd
expressed the department’s appreciation for the cooperation shown by the

A
industry "in our joint efforts to combat tobacco smugeling”;
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on November 13, 1992, Parker wrote to the then Deputy Solicitor General of
Canada, to advise formally that the CTMC would "be undertaking an information
campaigh aimed at increasing public awareness of smuggg%ed and stolen tobacco
products, how to identify them, and the fact that sale, purchase and possession of

such products is iliegal”;

on December 17, 1993, the Director of Taxation & Compliance Control of RJR-
Macdonald wrote to Revenue Canada Customs & Excise to seek lenicney in
respect of the seizure of product, noting the company's "clean record" and the

policy of the company to follow alf Customs "rales” to the letter at all times.

on January 13, 1994, Canada's CTV Network broadcast an interview with Parker,
by CTV's Keith Morrison. On air, Morrison made reference to the accusalion that
tobacco companies were alleged or rumoured to be selling directly to smiigglers.
Parker responded: "if you have...one instance of any one of the Canadian
manufacturers selling directly to anybody who is itvolved in smuggling I think
you should present the information to the anthorities..it's flatly not true. Not

once, not anywherg";

on October 23, 1996, Roland Kostantos, Vice President of Finance and
Administration of RIR-Macdonald, wrote fo the Department of Finance to discuss
RJR-Macdonald's position that the tobacco manufacturer's surtax had to be
removed, He stated: "The smuggling problem [is] now behind us". He also
stated: “So {ar there has been only limited production of RIR’s Canadian brand

cigarettes in foreign plants, and such production has been restricted to meeting the



®

0

(k)

<45 -

needs of consumers outside of Canada. RJIR's flagship brand, Export "A" is

already produced and consumed cutside of Canada...".

on December 16, 1996, MSNBC broadcast a report on tobacco smuggling in
Canada. During the broadcast, a CTMC spokesperson denicd that the tobacco
industry played a direct role in the smupgling crists: "it's not like the industry was

sitting in a boardroom trying to think of ways to increase the smuggling”;

on November 19, 1997, Bradley Price, the Director of Taxation and Treasury at
RIR-Macdonald, wrote to Revenue Canada conceming a number of
administrative issues involving application of the £xeise Tax Act to RIR-
Macdonald's tobacco products. Price stated that RIR-Macdonald manufactured
tobacco products were "sold to customers located in Canada for consumption
within Canada and sold to cusiomers located in foreign jurisdictions for

consumption outside of Canada.”

on January 24, 1998, Parker was interviewed on CBC Radio by Jason Moscovitz,
and again denied RJR’s involvement in smuggling: "...And every time I've heard
it — ever since I was retained by the industry, six or seven years ago — | have said,
if you have the slightest evidence of imiproper or illegal behaviour by any of these
companies — selling to people who weren't licensed, helping anybody evade the
payment of taxes, ele, - talk to the authorities.' And from the outset to today,
there hasn't been a single charge laid —~ there hasn't been a single piece of factual
evidence brought forward and when you consider the rabid batred that anti-

tobacco people have for the manufacturers, I think the absence of charges, after
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all [laughing] these years is eloguent evidence that there is nothing to these
charges."  Parker responded to the allegation that the Canadian tobacco
manufacturers participated in smuggling to influence Canada to change its policy
on the taxation of cigarettes by: "utter bloody nonsense! 1 mean, bring forth a

picce of evidence; don't just make that accusation™;

on June 7, 1998, in an atticle in the Syracuse Herald American headlined
"Tobacco Exccutives had a hand in Smugpling”, an R.J. Re_yno!ds spokesman,
John Singleton, denied the company encouraged or aided smugglers in any way.
"Clearly, we certainly don't condone smuggling...We did as much as we could to
make sure the Canadian government understood what was going on so that they

could apply any law enforcement remedies they thought were appropriate”; and

on January 4, 1999, Steven Heard, counsel and spokesman for RIR-Macdonald
and other RIR Group companics, was quoted in the Globe and Mail and denied
that RJR Puerto Rico was set up as an off-shore production line to serve
smugglers, asserting that it was "not intended to feed the contraband market. It

sold into the Caribbean Basin®.

When in 1998 and 1999, both Thompson and NBI pleaded puilty to criminal charges, the

RIR Group lamely attempted to distance itself from the activities it had orchestrated and from

which it had benefited. The defendants deserted Thompson and called him a "rogue employee”,

notwithstanding that he had acted in conducting the activities described in this claim not only

with the full knowledge of his superiors, RIR-Macdonald, RJR International and RJR Tobacco,
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but with their agreement, direction and active involvement. He had been personally feted and

financially rewarded by RIR-Macdonald for what he had accomplished.

i25. RIR's senior U.S. counsel, after pleading NBI guilty in United States District Coutt in
December, 1998, stated, as quoted in the Globe and Mail that; "Northern Brandg' actions are
'inconsistent with the way Reynolds does business. The company is confident that enhanced
internal controls, monitoring and compliance programs it is putting in place will substantially
improve its ability to monitor distribution of its products in the future™, In fact, as described in
this claim, NBI had been created and operated at the very highest levels of RIR's management,
specifically to protect the other RIR Group companies and its senior executives from exposure

and the consequences of their conspiracy.

126. Not only did the RJR Group makc consistent false denials of involvement, but it
pretended to assist Canada in its efforts to combat smuggling, and fraudulentty portrayed itself as
a good corporate citizen. This was done to enhance the plaintiff's reliance upon its dishonest

statements and misrepresentations, and to cause the plaintiff to misdirect its investigative efforts.

127.  In a letter dated June 6, 1991, to the Special Assistant to the Minister of Revenue,
Customs & Excise, the CTMC forwarded "Background Notes re Cross-Border Cigarette Trade",
These materials, provided to the plaintiff with the intention (and cffect) that they would be retied
upon, included a section entitied "Industry Responses®.  They stated; “"the CTMC and its
member companies have consistently emphasized their willingness to co-operate in any effective
program to deal with this problem. Large scale smuggling is not in the interests of our industry

and we want to see it brought under control.”
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128, In 1992, RYR-Macdonald executives, including Newmam, made various representations
fo the plainsiff that they would make all reasonable efforts 1o cut off sales to smugglers or black
market distributors. RIR-Macdonald executives, including Neumann, instigated and attended at
numerous high level meetings with government officials to discuss the sranpgling prot;l(em,
roiterated RYR-Macdonald's purported desire to assist the government in combating smuggling,
and put forward proposals to end the problem. RJR-Macdouald's principal proposal was always

the same: the only way to ultimately stop smugghing was to voll back taxes and duties to a level

on par with the United States.

129.  In a mockery of the plaintifi's efforts to stop smuggling and enforce its tax laws, the RIR
Group dispatched the Senior Director, Corporate Security of RIR U.S., 10 travel to Ottawa in
September 1992, purportedly to discuss the ways in which RIR could assist Canada with the

smuggling: ﬁi"ob}em». RIR's true purpose was to leamn what Canada knew, so that steps could be

taken to avoid detection.

130, The defendants went to extraordinary lengths in an atiempt to legitimize their false

denials and misstatements, Their agent. the CTMC, commissioned purported in-depth
investigative reports from forensic ;;;;uniing fipns in an attempt 10 clothe thelr statements with
abjectivity and credibility. These reports, provided to tho plaintiff, consistently omitted any
reference to RIR's tole in starting, supplying, supporting and directing the sm\;ggfhng of tobacco
products, tax not paid, into Canada. The plaintiff relicd upon these and other fraudulent

misropresentations, The plaintiff was misled by the defendants' frandulent concealment,

131.  The campaign of misrepresentation, deceit and denial was carried on from the CTMC ta

RIR~-Mécdonald and through to the highest executive levels within the RIR Group, On April 24,
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1998, Steven Goldstone ("Goldstone"), then Chairman and CEO of RIR Tobacco, responded to a
proposal of the United States govermment to act, as Canada had done, to deter children from
smoking by raising taxcs. Goldstone expressly warned that the "unintended consequence of such
a policy would be to crcate a black market that would potentially destroy any effort to control the
availability of tobacco to children”. He analogized his point to the situation in Canada. His
statement was misleading ~ the black market was not the unintended consequence of policy.
Rather, it was the consequence, and the intended one, of the RIR Group which itself had

eatablished, supplied and supported RJR channels of distribution so it could directly benefit from

this illegal scheme in Canada.

Criminal Proceedings in the United States

132, On June 20, 1997, the U.S, Attorney in the Nogthern District of New York indicted 21

individuals, alleging a conspiracy to defrand the United Stutes and Canada by aiding and abetting
smuégling of tobacco and other products, Many of the accused later emerged as co-conspirators

with the defendants in the smuggling distribution chain.

133, Nineteen of the 21 indicted individuals in due course pleaded guilty. The guilty included

the principals of LBL, its successor company, VTN, and those who operated the Pine

Partonership,

134,  In November 1998, Larry Miller, Lewis Tavane and Robert Tavano pleaded guilty in

United States District Court to engaging in a smhgéling scheme to defraud Canada of taxes, The

Tavanos admitted that the scheme continued from 199} through 1998,
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135, On December 22, 1998, the U.S, Attorney in the Northera District of New York filed an
Information charging NBI with siding and abefting in the importation into the U.S, of
merchandise by false and frandulent practices, being Canadian Export "A" cigareties intended for
the Canadian market, NBI waived prosocution by indictment and pleaded guilty that day to facts

that revealed its involvement in the smixi;glix:g distribution chain described in this claim.

136.  On February 28, 1999 the U.S. Attorney fn the Northemn District of New York filed an
Indictment charging Leslie Thompson, the RIR-Macdonald employes who had been sent to NBI
to become its Divector of Sales, with conspiring to conduct financial transactions affecting
interstate commerce with the proceeds of "specified unlawful activity", being a wire fraud
scheme to defraud Canada of tax revenue, which financial transactions were intended 1o promote
this underlying criminal activity, The indictment described the smuggling scheme of the

defendants. On March 25, 1999, Thompson pleaded guilty,

Criminal Proceedings in Canada

137.  In 1999, Thompson was charged in Canada.

138, On February 2, 2000, Thompson pleaded guilty in the Ontario Court of Justice,

Specifically, Thompson admitted to entering info a criminal conspiracy to commit fraud by
ggreeing to deat in cigarettes and fine cut fobaceo in a menner which frendulently deprived the

plaintiff, Ontario and Quebec of rovenue of a value exceeding $5,000.00,

139, The agreed statement of facts filed with the court upon Thompson's gullty plea confirms,

his advnission to the following facts:

(a) the smuggling was concentrated around Akwesasne;
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an increase in exports of cigarettes und fine et tobacco by RIR-Macdonald's
competitors 10 the United States and a direct corresponding increase in their "real®
market share of Canadian domestic consumption, threatened RIR-Macdonald, As

a result it gotively pursued this market;

at the time, senior executives of RIR-Macdonald knew that this U.S. market was
simply the fitst step in & ¢hain which resulted in cigarettes and fine cut tebacco

being smugpled back into Canada and sold 1ax free on a black market in Ontaxio,

Quebec and elsewhere in Canada;

ipitially, Thompson had responsibility for sales of Canadian tobacco products to
legitimate U.S. cugtomers such as duty free stores, He loaded wp these U.S,
aceounts knowing that these enhanced sales were just the first step in the chain
which tesulted in the products being smuggled back into Canada. Other
execntives at RIR-Macdonald were involved, kunew of these events and

encovraged, participated in and approved this type of business;

LBL was accepted as a direct customer of RIR-Macdonald in March 1992 and, to
the knowledge of Thompson und other RIR-Macdonald senior executives, its
customers were also smugglers physically transporting the tobacco products
acrosy the Canada/United States border or wholesalers who provided the product
to smugglérs. After transferring the cigarettes and tobaceo products through FT7Zs
in Akwesasne and into Canada, they wete ﬁanspoﬁcd within Canada 0 vrban

centres and distributed to a large network of contraband retailers who sold the
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products out of the back of wucks and cars and “wnder the counter® in

convenience stores, all taxes unpaid; and

(N in an aftempt to distance themselves from conduct which represented acts in

furtherance of the conspiracy, the RIR Growy incorporated NBL

140.  On December 31, 1999, Robert Tavano, one of the principals of both LBL and Pine
Partnership, waz charged with and pleaded guiity to enterlng into u criminal conspiracy to
coramit fraud depriving the plaintiff and Her Majesty the Queen in right of Ontario of revenue of
a value cxceeding $5,000,00, Tavano's guilty plea and agreed statemnent of facts contain the
same material admissions as those found in Thompson's plea and agreed statement of facts,
Specifically, Tavano admitted that ho was keenly aware that senior executives at RIR-
Macdonald knew of the smuggling, and provided LBL with cigarcttes and fine cut tobacco in

furtherance of a criminal agreement with LBL and Tavano to commit fraud.

141, Robert Taveno admitled that be, LBL and/or Pine Partnership purchased cnormous
quantitics of cigarettes and fine cut tobacco from RIR-Macdonald and/or its affiliates all of

which products were smuggled back into Canada.

RIR Fransfers Key Personnel Offshore and Destrove Evidence

142 In a forther attemnpt to insulate assets and conceal the jllegal activities of the RIR Group,
directly following upon the criminal charges, many senior executives of RJR Group companies,
incloding Neumnanm, were transferred to Geneva, Switzerland, to shelter behind a favourable

juridical olimate there. These transfers were part of the defendants' efforts intended to create
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fusther obstacles for the plaintiff in obtaining information and evidence in support of this claim.

These transfers formed part of the fraudulent concealment of the defendants' unlawful activitics,

143. RJR entered into agreements with its executives and employees who had participated in
the conspiracy, to pay them exwaordinary amounts and award them other benefits in order to
ensure their silence and co-operation and fusther conceal and cover vp the untawful conduct in

which the conspirators had becn engaged.

Spoliation

144.  The defendants continued theiy efforts at copcealment. A massive destruction of

documents 100k place at the offices of RIR-Macdonald in Toronto during the summer of 1998.

145, In addition, NBI had a standing policy, dictated by Lang personally, that to the greatest

extent possible business was 1o be conducted orally, without written documentation, inchiding
without electronic messages. Morcover, Lang directed thut the policy at NBI was that non-
critical documents were to be destroyed as soon ag possible. In fact, such a large proportion of
ordinary course business documents (which evidenced the congpiracy) was being destroyed on a

weekly basis, that Thompson complained he could not cornplets his weekly sales reports.

146, As carlier detailed in this claim, the Minutes of RIR-Macdonald's Operating Commitiee

and the Holmes presentation of the smupgling plan were intentionally desttoyed by or on behalf

of the defendants,

147, The defendants destrayed documents to defeat the plaintiff's claim, to avoid detection and

to escape labillty, judgment and sxecution. The defendants committed the tort of spoliation.
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The destruction of documents was part and parcel of the defendenis' conspiracy and the

continued fraudulent concealment of their activities.

Summayy of Conspiracy

148. The defendants actively conspired to maintain and increase RIR's sales of Canadian
tobaceo products, including in the smiiggling market, and to force the roll-back of taxes. They
did this by RIR-Macdonald evading export taxes and duties end by conspiring to evade, and
aiding and abetting the cvasion of, impont duties and faxes on those products, They used
unlawful means, including but not limited to fraud and deceit, the fraudulent concealment of

their conspiracy and their other tortious conduct, fraudulent misrepresentations made to the

plaintiff, and spoliation.

149, Further particulars of the unlawful means employed by the defendants and their co-

conspirators in concert include;

(2) the offence of smuggling wnder s. 159 of the Customs Act, providing that it is an
offence to smuggle into Canada any goods subject to duties, or any goods the

importation of which is prohibited, controlled or regulated;

() defranding the plaintiff and the public of property and money (specifically, of

taxes and duties payable) by deceit and falsehood, contrary to s 380 of the

Criminal Code, as described in this claim, and incloding:
(1) the campaign of deception and misinformation described in this clairn;

(i) freudulent mislabelling of cigarette and tobacca packages, cartons, and

boxes!
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(i) frandulent domestic consumption reports; and

(iv)  fraudulent excise forms, which contained misrepresentations that the

products were intended for gennine export;

procuring, counselling and solicitlng the commission of illegal smuggling,
contrary to s. 22 of the Criminal Code. The defendants set out to ensure that
iltegal smuggling was committed and took the appropriate and necessary steps to
produce the cormmission of this offence, thereby procuring itlegal smﬁgglir_}g by
their own endeavour. They solicited the commission of iilegal smuggling by
agreeing to seck out known smugglers, supplying their products to them, and
encouraging and advising them to funnel those products into the black market.
They counselled the criminal act of smuggling by cncouraging the smugglers (o
catry on with their illegal activitics, providing advice as to the appropriate areas in

Canada in to which to smuggle the goods, and by the other means described in

this claim;

siding in the commission of the offence of smugpling, as defined in s. 21(1)(®) of

the Criminal Code, by

(i) deliberately supplying smugglers with the means of committing their
crimes, with the purpose and immediate intention of aiding them to do so
and with the substantial certainty that all the ciparettes supplied to them

would be unlawfully smuggfé‘d‘into Canada;
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appointing known smuggiers as distributors of RIR-Macdonald tobaceo
products in the United States, without subjecting them to the ordinary
rigourous and lengthy customer approvals process, with the express
purpose and intent of assisting them in their criminal endeavour to

smuggle cigarettes into Canada;

arranging their affairs with the express purpose of concealing the identitics
of known smugglers from the Governments of Canada, the United States
and Puerto Rico, with the expross purpose of aiding those sniugglers in

their Hlegal endeavouts;

providing their co-conspirators with demographic, marketing and sales
data relating to the consumption of tobacco products in Canada, with the
purpuse and infent of ensuring that, through the couspiracy, cigarettes and
tobacco were routed 10 key markets within Canada and were received by

the custormers for whom they were targeted;

improving cash flows and profits of their co-conspirators by writing down
or writing off tobacco inventories, providing discounts and rebates and
nssisting with capital improvements such as warehousing and refrigeration

units in which the tobacco products were stored; and

providing RJR persormel and Jogistical and accounting support to facilitate

the transfer of smiuggled tobacco products;
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abetting the offenice of smuggling, as defined in 5. 21(1¥(c) of the Criminal Code,

by

@

(ify

(i#i)

{iv)

meeting with smugplors and encouraging them in  their criminal

endeavour

ongoing visits by RJR Group cxccutives, including Thompson, Holmes
and Fragowmeni, to the Akwesasne reserve, to observe and veport on the
illegal smugeling as it was being committed, and to encourage the

smgglers to continue their illegal endeavour;

treating smugglers as prized customers, by fraternizing with them,

spending lavishly on entertainment, and providing them with gifts and

privileges; and

encouraging known smugglers to purchase magsive quantities of RIR-

Macdonald cigarettes, even before those cigarettes were manufactured, as

described above:

siding and abetting a conspiracy within the meaning of s. 21{1)(b) and (c) of the

Criminal Code.

being in posscssion of property and proceeds knowing that those proceeds were

derived ftom the commission of the iflegal acts described in this claim, within the

meaning of 5. 462.3 of the Criminal Code and contrary to s, 163.1 of the Customs

Act and 5, 126,1 of the Excise Act;
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money laundering, contrary to s, 462.31 of the Criminal Code, by transferring and
disposing of the proceeds of crime with an intent to conceal and cotivert those
proceeds, The RYR Group funnciled its illegal profits through various Caribbean
intermediaries, RJR International, NB! and other RJR affiliates to make the
proceeds appear upon receipt by RIR-Macdonald as ordinary course payments
received from a legitimate sowce, Morcover, the defendants concealed and
converted the proceeds from NBI's smuggling operation by converting the profits
from United States currency into Canadian currency, and viee versa, in

furtherance of the scliome;

the creatton and operation of NBI, a sham corporation, the purpose for which was
to facilitate the conspiracy and insulate the defendants and the assets of the

operating companies from detection and liability;

the sham exports of Canadian tobacco products from Canada with the purposc and
intent to smuggle these products back info Canada, tax not pald, when the
defendants knew there was no market for Canadian cigarettes outside Canada and

when they intended the tobaceo to be consumed in Canada,

the fraudulent misrepresentations on packaging, in documents and orally as
descritied in this claim, that fhe cigarettes and tobacco products were destined for
consumption ovlside Canada, that tax was not payable and that the defendants

were not involved in smliggling activities; and

spoliation,



~50.

150. The defendants knew that injury to the plaintiff would likely cusue from their conduct, in
the form of unpaid taxes and dutics, Tost taxes and duties sod the costs of investigating their

unlawful activities. Their actions were directed towards the plaintiff. In addition their
predominant purpose was to injure the plaintiff by causing the roll-back of taxes and by

depriving the plaintiff of taxes and duties, and they succeeded in doing so.

Unjust Enrichment

151, The RIR Group was unjustly enriched by the unlawful conduct described in this dlaitn

including:
{n} fraudulent conduct and deceit;
() conspiracy;
(¢}  breach of statutory obligations to remit lawfil duties and taxes;
{d)  fraudulent misrepresentations and concealn&cnt; and
(e} spoliation,

152.  The RIR Group was enriched to the extent of the profits and benefits they earned as a

result of their unlawfil activities. There was no lawful or juristic reason for this enrichiment.

153,  The plaintiff suffered a corresponding deprivation, and is entitled to a disgorgement of

the profits and benefits which the defendants enjoyed, and to the amount of taxes and duties of

which it was deprived,
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Fipht of Action Pursusnt te Statute

154, Pursuant to s, 111(1) and (2) of the Excise Act, all duties of excise or license fees payable

thercunder are recoverable at any time, with full costs of suit, &s o debt dye to Her Majesty.

155.  Similarly, section 82 of the Excise Tax Act provides that afl taxes, penaltics, interest or
other sums payable thereunder are debts due to Her Majesty in Right of Canada and recoverable

as such.

156, The tobacco products which RIR-Macdonald purported to export to the United States
were never intended by RIJR for genuine export, It wes never intended that they enter into the
commerce of the United Stafes, and they did not. RJR always intended that the tobaceo products
would retum to their country of origin, snd they did. RJR-Mam_joha]d shipped tobaceo products
from Canada knowing and intending that they would be smuggled back inte Canada, RIR-
Macdonaid is liable for taxes and duties under the Excise Act and the Excise Tax Aot, for all
tobacco products manufactured in Canada and purportedly exported to the United States, in

furtherance of the illegal conspiracy described in this claim.

157.  The plaintiff pleads and relics upon these statutory provisions and each of them and

brings this action apainst RJR-Macdonald in rellance upon these sections, This defendant is

liable to the plaintiff under these statutory provisions.

Yicarious Liability

158, The RIR Group is vicariously liable for the conduct of its directors, officers and
employees. The other employees, officers and directors of IR Group companics refemred to by

name in this elaim are co-conspirators of the defendants. The RIR Group is vicariously liable for
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their conduct and for the conduct of the other employees, officers and directors whose namey and
filegal activities are solely within the knowledge of the defendants, and who participated in the

urdawful acts described in this claim.

159. The acts and statoments of Lang and the other RIR Group employees, officers and
directors referred to by name in this claim, and of those who are within the knowledge of the
defendants, were carried out apd were made acting within the scope of their employment and
their duties as employees, officers and/or directors of the RIR Group and for whom the RIR

Group is in law responsible,

Fraudulent Convevance

160, A series of corporate reorganizations and inter-company fransactions undertaken between
1999 and 2001 relating to the assets and business of RIR-Macdonald were conveyances intended
1o defeat, hinder, delay or defraud the creditors or others of RIR-Macdonald (including the

plaintiff) of their just and lawful actions, suits, debts, accounts, damages, penelties or forfeitures

and were and are void against such persons and their assigns.

16}, RJIR-Macdonald and Japan Tobacco (together with its related entities named in this clajm
in paragraph 12) (collectively the "Fraudulent Conveyance Defendants™) orchestrated a complex

serics of corporate reorganizations, the particulars of which are within the knowledge of the

Fraudulent Conveyance Defendants but nat the plaintiff,

162,  RIJR-Macdonald was a federally incorporated company until 1999, Subseguently:

(a) it wag continued as a Nova Scotia corporation;
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it was amalgamated with a new entity incorporated following the JTI transuction

described above and known ss JT Nova Scotia Corporation;

the shares of RIR-Macdonald were transferred to an entity called JT Canada LLC

11 Ine. (“LLC 11"} which was a wholly ewned subsidiary of another new entity, I'T
Canada LLC Ine. "IT LLCY;

IT LLC was wholly owned by JT International Holding B.V., a Netherlands

corporation;

the trademarks owned by RIR-Macdonald, which were assets of value, were

transferred to another new entity known as JThMacdonald ™™ Corp., newly

incorporated in 1999 (“TM Holdco");

JT LLC then loancd $1.2 billion 1o 1M Holdco, taking as security the trademarks

pledged in return. The trademarks wese assigned a value of $1.2 billion;

TM Holdco then loaned the funds to a predecessor corporation of JT1-Macdonald

Corp: and

in 2000, JT LLC lent $410 million to JTI-Macdonald Corp. and received
corporate debentures in return.  The debentures were then transfemed to TM

Holdeo in exchange for nofes paysble to JT LLC, i the aggregate amount of

$410 million.

163. By correspondence dated January 30, 2002, RIR-Macdonald's auditors, Deloitte &

Touche, expressly admitted to the plaintiff that the 1999 asset transfers (including of the



-63 .

grademarks) from s predecessor entity to the defendant IT1-Macdonald Corp, was carrled out “for

creditor proofing purposes". That admission is binding on the Fraudulent Conveyince

Defendants.

164, In conjunction with the transactions described above, Japan Tobaceo effected a further
complicated series of inter-corporate loans and transactions arnong its affiliates, designed to

defeat and hinder the enforcement of any judgment in this action.

165, The particulars of these transactions are within the knowledge of the Fraudulent
Conveyance Defendants. Their effect was to create a circular srrangement pursvant to which
cach of the entities was encumbered by secured debt in favour of a related party. JT LLC was
indebted to RIR-Macdonald, RJIR-Macdonald was indebted to TM Holdeo. TM Holdeo was
indebted to JT LLC. Al loans were secured, This arrspgement was a further attempt to insulate

the assets of Japan Tobacco and was designed to cffect a circular security mTangement.

166.  The plaintiff is entitled to a declaration that this and other conveyances stripping RJIR-
Macdonald of its assets and/or subinerging them under related party debt were intended to defeat

and hinder the enforcement of a judgment in this action, All transactions should be unwound

and any nccessary tracing orders granted.

167.  The plaintiff pleads and relies upon the Fraudulent Convevances Act, R.5.0. 1990, c.
F.29,

168. Japan Tobacco caused and divected the above fransactions, knowing that the RIR Group,

and in particular RIR-Macdonald, were liable to the plaintiff for the wrongful conduct described
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in this claim, and with the purpose of defeating the plainti{l's ability to recover on any judgrmcnt

subsequently obtained by the plaintiff.

169, Japan Tobacco conspired and agreed with its subsidiaries snd affiliates, JT Intemational
B.V, JT International Holding B.V. JT Canada LLC inc., JT Cenada LLC Tl Ine, JT
Internationa) (BVI) Canada Inc., JT International SA and JTI-Macdonald TM Corp. that the

assets of RIR-Macdonald would be conveyad to and among these affitintes, to hinder and defeat

the plaintiff and other creditors.

170,  RIR-Macdonald's assets were conveyed to the affilates and subsidiades of Japan
Tobacco as described above and through other means known to the Fraudulent Conveyance

Defendants but unknown to the plaintiff, at the direction of Japan Tobacco, and with the

agreement of those affiliates and subsidiaries.

171, The purpose of this agreement was to harm the plaintlff, by making it impossible for the

plaintif{ to enforce and recover nnder any judgment against RIR-Macdornald.

Punitive Damages

172, The defendants should pay punitive damages to the plaintiff. The defendants are law-
breakers. They deliberately and with impunity conapired to break Canada's laws and they acted
unlawfully for illicit gain. The RIR Group made fantastic profits from its actions. They
conspired {o conceal their conduct. They sct about to defeat government policy designed to
disvourage the spread of sioking, which they knew to be harnful, including to Canada's youth,

They succesded in their cffarts, and deprived Canada of wore than a billion dollars in taxes and

dutics,



<65 -

Service Qutside Ontario

173, This claim may be served outside Ontatio pursuant to Rules 17.02 (g), (h}, (o), (p) and {r}

of the Rules of Civil Procedure,

The plaintiff proposes that this action be (ried at the City of Toronto, Province of Ontario.

August 13, 2003 LENCZNER SLAGHT ROYCE
SMITH GRIFFIN
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Ronald G. Slaght, Q.C. 8652929
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Matthew Sammon §65-3057

Tel: (416) 865-9500
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Solicitory for the Plaintift,
The Attorney General of Canada
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APPENDIX "A" TO THE STATEMENT OF CLAIM
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